STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
BRENDA VAN SANDT- FULLER
Petitioner,
VS.

Case No. 05-4057

COASTAL COSMETI C CENTER
I NC. ,

Respondent .
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RECOMVENDED ORDER

A hearing was held pursuant to notice, on January 31,
2006, in Jacksonville, Florida, before the Division of
Adm ni strative Hearings by its designated Adm nistrative Law
Judge, Barbara J. Staros.

APPEARANCES

For Petitioner: J. Eric Jones, Esquire
Post Office Box 44195
Jacksonville, Florida 32222

For Respondent: Patricia J. Hll, Esquire
Ackerman Senterfitt
50 North Laura Street
Jacksonville, Florida 32202

STATEMENT OF THE | SSUE

| s Respondent, Coastal Cosnetic Center, Inc. (Coastal) an
enpl oyer as defined in Section 760.02(7), Florida Statutes
(2005), for purposes of conferring jurisdiction on the Florida

Commi ssi on on Human Rel ations (FCHR) to consider the Charge of



Discrimnation filed by Petitioner Brenda Van Sandt- Full er
agai nst Coastal ?

PRELI M NARY STATEMENT

On or about August 15, 2005, Petitioner filed a Charge of
Di scrimnation with FCHR nam ng "Coastal Cosnetic Center,
Inc.” as the offending enployer. The allegations were
i nvestigated, and on Septenmber 26, 2005, FCHR entered a
Determ nation: No Jurisdiction and issued a Notice of
Determ nation: No Jurisdiction. The basis for the
determ nation was that FCHR | acked jurisdiction over the
conplaint in that FCHR determ ned that Coastal was not an
"enployer” in accordance with Section 760.02(7), Florida
Statutes, because it did not enploy "15 or nore enpl oyees for
each working day in each of 20 or nore cal endar weeks in the
current or proceedi ng cal endar year and any agent of such
person. "

A Petition for Relief was filed by Petitioner on or about
Oct ober 27, 2005. FCHR transmtted the case to the Division
of Adm nistrative Hearings on or about November 3, 2005. A
Noti ce of Hearing was issued setting the case for fornal
hearing January 31, 2006.

Prior to the hearing, the parties filed a Pre-Hearing
Stipulation. Subsequently, Respondent filed a Mdtion to Quash

Subpoena to Tinmobthy Fee, MD., or in the alternative Mtion



for Protective Order. Oral argunment was heard on the notion
during a tel ephone conference call held on January 30, 2006,
t he day before the schedul ed hearing. Based upon the
argunents and representations of counsel, the notion was

gr ant ed.

At hearing, Petitioner testified in her own behalf and
presented the testinony of Leonard J. Spillert, and Stephanie
Seran Fee. Petitioner's Exhibit nunbered 1 was admtted into
evi dence. Respondent presented the testinony of Stephanie
Seran Fee and Sandra Harms. Joint Exhibits nunbered 1 and 2
were adm tted into evidence.

A Transcript consisting of one volune was filed on
February 27, 2006. On March 13, 2006, Petitioner filed a
Response, Menorandum of Law, and Points of Authority with
exhibits attached. On March 13, 2006, Petitioner also filed
duplicate copies of Petitioner's Exhibit 1 and Joint Exhibit
2, already in evidence. On the sane date, Respondent filed a
Proposed Recomended Order

On March 17, 2006, Respondent filed a Motion to Strike
the exhibits attached to Petitioner's Response, Menorandum of
Law and Points of Authority. These exhibits consisted of an
affidavit of Francesca Tenebruso-Ball, a spreadsheet analysis
prepared by Ms. Tenebruso-Ball, and copies of web pages

purportedly from Respondent's website. On March 31, 2006,



Petitioner filed a response in which she voluntarily w thdrew
the affidavit of Francesca Tenebruso-Ball and made further
substantive argunments regarding the desired outconme of this
case. On April 5, 2006, Respondent filed a Mdtion to Strike
Petitioner's Notice of Voluntary Wthdrawal of the Affidavit

i n which Respondent continues to seek the exhibit consisting
of web pages and argunents contained in Petitioner's Voluntary
Wt hdrawal of the Affidavit stricken.

Petitioner's Mdtion to Strike the remnining exhibit
attached to Petitioner's Response, Menorandum of Law and
Points of Authority is granted. Petitioner's Mdtion to Strike
the argunments contained in Petitioner's Notice of Voluntary
Wthdrawal is granted. Wth the exceptions noted above, the
parties witten post-hearing subm ssions have been consi dered
in preparing this Recommended Order.

Unl ess otherw se indicated, all references are to Florida
St atutes (2005).

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Petitioner
was enpl oyed by Leonard J. Spillert, MD. P.A  She worked for
Dr. Spillert for 23 years until she was terninated on March 3,
2005. Accordingly, the relevant tine period of her enploynent
for purposes of determining jurisdiction is October 14, 2004

t hrough March 3, 2005.



2. Dr. Spillert is a physician who specializes in
pl astic and reconstructive surgery. Petitioner was practice
manager for Leonard J. Spillert, MD. P.A |I|ocated on
Sal i sbury Road in Jacksonville, Florida.

3. Dr. Timothy E. Fee is also a physician who
specializes in plastic and reconstructive surgery. At tines
relevant to this proceeding, Dr. Fee practiced nmedicine in the
sane office as Dr. Spillert on Salisbury Road. He practiced
under the nane Tinothy E. Fee, MD. P.A

4. Drs. Spillert and Fee had an office-sharing
arrangenent in which Tinothy E. Fee, MD. P.A paid Leonard J.
Spillert, MD. P.A overhead based on Dr. Fee's gross receipts
each month. The nmonthly overhead check included Dr. Fee's use
of office space, equi pnment and supplies, and enpl oyees who
worked for Dr. Spillert.

5. Mdst of the persons working at the office on
Sal i sbury Road were enpl oyees of Dr. Spillert. The Enployer's
Quarterly Report for Unenploynent Conpensation filed with the
Fl ori da Departnment of Revenue for the quarter endi ng Decenber
31, 2004, by Leonard J. Spillert, MD. P.A reflects 13
enpl oyees in the first nonth of the quarter (October) and 12
enpl oyees for the second two nonths of the quarter (Novenber
and Decenber). The sanme report for the first quarter of 2005

reflects that Leonard J. Spillert, MD. P.A had 13 enpl oyees



for the first nonth of the quarter (January), 17 enployees for
the second nmonth of the quarter (February), and 15 enpl oyees
for the third nonth of the quarter (March, of which only the
first three days are relevant to this analysis).

6. Simlarly, the Enployer's Quarterly Report for
Unenpl oynent Conpensation for Tinothy E. Fee, MD. P.A
reflects two enpl oyees for the first, second, and third nonths
of the fourth quarter of 2004. The report for the first
gquarter of 2005 reflects one enployee for each nonth of the
quarter.

7. The enpl oyees who worked for Dr. Spillert, including
Petitioner, were paid on checks with Leonard J. Spillert, MD
P.A inprinted on the top of the check. Sinmlarly, the
enpl oyees who worked for Dr. Fee were paid on checks wth
Timothy E. Fee, MD. P.A inmprinted on the checks.

8. Notw thstanding the above, Petitioner considered
herself to be an enployee of Coastal Cosnetic Center. She, as
wel | as ot her enployees who worked at the Salisbury Road
of fice, had business cards and unifornms with "Coastal Cosnetic
Center" witten on them Petitioner received direction and
instructions fromboth Drs. Spillert and Fee.

9. Testinmony was conflicting as to how the tel ephone was
answered. According to Stephanie Taylor, who | eft enpl oynent

one nonth prior to Petitioner's |eaving, she answered the



phone "Coastal Cosnetic Center". According to Sandra Harns
who became practice adm nistrator, she answered the phones

usi ng the individual doctors nanes (i.e., "Dr. Spillert and
Dr. Fee's office") in January 2005, but |ater answered the

phone "Coastal Cosnetic Center.”

10. According to Ms. Harms, Drs. Spillert and Fee were
|isted separately in the tel ephone book under the heading,
Physi ci ans and Surgeons, when they were | ocated at the
Sal i sbury Road |l ocation. M. Harns reported payroll
information to Dr. Spillert for himto issue checks. She did
not report payroll information to Dr. Fee.

11. The sign outside the Salisbury Road | ocation had
bot h doctors' names on it: Leonard J. Spillert, MD. P.A and
Timthy E. Fee, MD. P.A

12. Stephanie Seran Fee is Dr. Fee's wife and is
enpl oyed by Dr. Fee. At tinmes material to this analysis, her
paycheck was written on checks with Tinothy E. Fee, MD. P.A
imprinted on them Ms. Fee was in charge of accounts
payable. Ms. Fee paid for Dr. Fee's nmmal practice insurance,
car | ease, car insurance, uniforms, |ab jackets, anesthesi a,
and advertising from T Tinmothy E. Fee M D. P.A 's checking
account.

13. At all times material to this proceeding,

Drs. Spillert and Fee's professional associations each had



separate checki ng accounts, separate enployer identification
nunbers, and separate accountants.

14. Dr. Spillert did not pay a salary to Dr. or Ms.
Fee. Dr. Fee did not share in the profits or |osses of
Dr. Spillert's professional association.

15. Dr. Fee did not have the authority to fire any of
Dr. Spillert's enployees. Dr. Fee did sonetines participate
in interview ng prospective enployees of Dr. Spillert's.

16. At a tinme subsequent to Petitioner's |eaving
enpl oyment, the practices of Drs. Spillert and Fee noved to
anot her | ocation on Southpoint Drive in Jacksonville, Florida.

17. On COctober 1, 2005, the nanme Coastal Cosnetic
Center, P.A was filed with Florida's Secretary of State.
Prior to that tinme, Coastal Cosnmetic Center was a fictitious
name.

18. Drs. Spillert and Fee currently work for Coast al
Cosnmetic Center, P.A at the Southpoint Drive |ocation.

CONCLUSI ONS OF LAW

19. For purposes of this proceeding the Division has
jurisdiction over the parties and the |imted subject matter
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,
and Section 760.02(7), Florida Statutes.

20. This case concerns the question of whether

jurisdiction resides with FCHR to investigate Petitioner's



Enmpl oynent Charge of Discrimnation. |In particular, is the
named Respondent an "enpl oyer" subject to the Florida Civil
Ri ghts Act of 1992. Section 760.02(7), Florida Statutes,
defi nes the meaning of "enployer"” as foll ows:

" Enpl oyer' means any person enploying 15 or

nore enpl oyees for each working day in each

of 20 or nore cal endar weeks in the current

or preceding cal endar year, and any agent

of such a person.

21. Petiti oner bears the burden to establish her claim

consistent with the criteria above. See MDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973); Texas Dept. of Community

Affairs v. Burdine, 450 U S. 248 (1981). Petitioner nust

establish this proof by a preponderance of the evidence. 8§
120.57(1)(j), Fla. Stat.

22. The Florida Civil Rights Act on job discrimnation
is patterned after Title VII of the Civil R ghts Act 1964, 42
U S.C. § 2000e-2. In instances in which a Florida Statute is
nodel ed after a federal |aw on the same subject, the Florida
statute will take on the sane construction as the federal |aw
if such interpretation is harnonious with the spirit and

policy of the Florida legislation. Brand v. Florida Power

Cor poration, 633 So. 2d 504, (Fla. 1st DCA 1994). The Fl orida

Civil Rights Act is patterned after Title VII, and federal
di scrim nation | aw should be used as gui dance when construi ng

Florida's law. 1d. See School Board of Leon County v. Hargis




and the Florida Comm ssion on Human Rel ati ons, 400 So. 2d 103

(Fla. 1st. DCA 1981).

23. "The ultimte touchstone under [the |aw] is whether
an enpl oyer has enpl oynment relationships with 15 or nore
i ndi vidual s for each working day in 20 or nore weeks during

the year in question.” Wlters v. Metropolitan Educati onal

Enterprises, Inc., 519 U S. 202, 212 (1997). The "payrol

met hod" is the appropriate method to use in determ ning

whet her an enpl oyer "has" an enpl oyee for purposes of the 15-
person threshold. 1d. Accordingly, the tinme period in
guestion as it relates to Petitioner herein is Cctober 14,
2004 through March 3, 2005.

24. The actual payroll records are not in evidence.
However, the payroll nethod when applied to the state
quarterly unenpl oynent conpensation reports results in a
determ nation that the 15-enpl oyee threshold for 20 weeks is
not reached. That is, the Enployer's Quarterly Report for
Unenpl oynent Conpensation for Leonard J. Spillert, MD. P.A
for the fourth quarter of 2004 reflected 13 enpl oyees in the
first nonth of the quarter (Cctober) and 12 enpl oyees for the
second two nmonths of the quarter (Novenmber and Decenber). The
sane report for the first quarter of 2005 reflects 13

enpl oyees for the first nonth of the quarter (January), 17

enpl oyees for the second nonth of the quarter (February), and
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15 enpl oyees for the third nonth of the quarter (March, of
which only the first three days are relevant). Accordingly,
Leonard J. Spillert, MD., P.A did not enploy the requisite
nunmber of enployees for 20 or nore cal endar weeks to neet the
statutory jurisdictional requirenents.

25. Simlarly, the Enployer's Quarterly Report for
Unenpl oynment Conpensation for Tinothy Fee, MD. P.A reflects
two enpl oyees for the first, second, and third nonths of the
fourth quarter of 2004. The report for the first quarter of
2005 shows one enpl oyee for each nonth of the quarter.
Accordingly, Tinothy Fee, MD. P.A did not enploy the
requi site nunber of enployees to neet the statutory
jurisdictional requirenents.

26. Petitioner asserts that when the enpl oyees of
Drs. Spillert and Fee are added together within the rel evant
time period, this total would neet the definition of
"enpl oyer" set out in Section 760.02(7), Florida Statutes
(2003), as to the requisite nunmber of enpl oyees.

27. For Petitioner to be able to include the enployees
of Tinmothy Fee, M D. P.A in the count to establish the
statutory requirenment by conplying with the definition of
"enpl oyer” at Section 760.02(8), Florida Statutes (2003), they
must by extension of Title VII case |aw neet the "single

enpl oyer” or "integrated enterprise” test. This test is one

11



established in relation to Title VII actions. In that setting
it is recognized by the courts as being part of a |iberal
construction pertaining to the term "enpl oyer"” set forth in

Title VII. See Lyes v. the City of Rivera Beach, Florida, 166

F.3d 1332, 1341 (11th Cir. 1999). The court in Lyes expl ai ned
at 1341:

In keeping with this |iberal construction,
we sonetinmes | ook beyond the nom nal

i ndependence of an entity and ask whet her
two or nore ostensibly separate entities
shoul d be treated as a single, integrated
enterprise when determ ni ng whet her a
plaintiff's 'enployer' conmes within the
coverage of Title VII.

We have identified three circunstances in
which it is appropriate to aggregate
multiple entities for the purposes of
counting enpl oyees. First, where two
ostensi bly separate entities are 'highly
integrated with respect to ownership and
operations,' we may count them together
under Title VII. MKenzie, 834 F.2d at 933
(quoting Fike v. Gold Kist, Inc., 514

F. Supp. 722, 726 (N.D. Ala.), aff'd, 664
F.2d 295 (11th Cir. 1981)). This is the
"single enployer' or "integrated
enterprise" test.

I n determ ni ng whether two non-governnenta
entities should be consolidated and count ed
as a single enployer, we have applied the
standard promul gated in NLRA cases by the
Nati onal Labor Rel ations Board. See, e.g.,
McKenzi e, 834 F.2d at 933. This standard
sets out four criteria for determ ning

whet her nom nally separate entities should
be treated as an integrated enterprise.
Under the so-called "NLRB test,' we | ook
for '"(1) interrelation of operations, (2)
centralized control of Iabor relations, (3)

12



conmon nmanagenent, and (4) conmmon ownership
or financial control.’

28. Concerning the interrelation of operations of the
pr of essi onal associ ations of Drs. Spillert and Fee, the
doctors practiced in the same office. Business cards and
uni forms reflected the fictitious name, "Coastal Cosnetic
Center." Tel ephones were answered by at | east some enpl oyees
as Coastal Cosnetic Center.

29. On the subject of centralized control of | abor
rel ations, enployees took direction fromeither Dr. Spillert
or Dr. Fee. However, Dr. Fee could not fire any enpl oyee of
Dr. Spillert. Ms. Harns never provided payroll information to
Dr. Fee. Dr. Spillert did not exercise supervisory control
over Dr. Fee or Ms. Fee.

30. As for the elenent of common managenent, Dr. Fee
paid Dr. Spillert overhead based upon his nonthly gross
receipts. The overhead included Dr. Fee receiving help or
support fromDr. Spillert's enployees. Accordingly, the
enpl oyees took direction fromDr. Fee. However, Dr. Fee did
not have the authority to fire enployees of Dr. Spillert.
Whil e their medical practices were located in the same office,
Drs. Spillert and Fee had separate practices in an office-
sharing arrangenent.

31. Regarding common ownership or financial managenent,

each doctor had his own professional association with its own

13



checki ng account and its own enployer identification number.
Each professional association hired a separate accountant.

32. On bal ance, having applied the criteria, Leonard J.
Spillert, MD. P.A and Timothy E. Fee, MD. P.A are not
nom nal ly i ndependent entities, appropriately treated as a
single integrated enterprise. The two professional
associ ations are nmeaningfully separate and i ndependent
entities. For that reason, in determning jurisdiction in
this case, the additional enployees working for Tinothy E.
Fee, M D. P.A during the relevant time should not be counted.
Wt hout themthere were insufficient nunmbers of enployees
wor king for Leonard J. Spillert, MD. P.A, for the requisite
nunber of weeks to establish jurisdiction. Therefore, the
Comm ssion is without jurisdiction to proceed with the
processi ng of the Enploynent Charge of Discrimnm nation.

RECOMVENDATI ON

Upon the consideration of the facts found and concl usi ons
of law reached, it is

RECOMVENDED

That a final order be entered by the Comm ssion finding
that it is without jurisdiction to proceed in this cases based
upon Petitioner's failure to show that the Respondent is "an

enpl oyer" as defined in Section 760.02(7), Florida Statutes.

14



DONE AND ENTERED this 20th day of April, 2006, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 20th day of April, 2006.

COPI ES FURNI SHED

J. Eric Jones, Esquire
Post Office Box 44195
Jacksonville, Florida 32222

Patricia J. Hill, Esquire
Ackerman Senterfitt

50 North Laura Street, Suite 2500
Jacksonville, Florida 32202

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ceci | Howard, General Counse

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any
exceptions to this recommended order should be filed with the
agency that will issue the final order in this case.
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